The basic question asked in this paper can be simply stated. Assume that, in attempting to effect international legal cooperation, a national government consciously chooses between using treaties and using customary law as the form in which to embody its cooperative efforts. Which form of international law should we expect it to choose? I analyze this question using two approaches that may be termed "rational choice" methodologies since they assume that the relevant decisionmakers rationally pursue known goals.' The first approach, which I call the "iterative perspective," focuses on the efforts of a rational, public-minded government to minimize the transaction costs of international cooperation. 2 The iterative perspective implies that nation-states will choose to effect international legal cooperation through treaties. 3 The second approach, which I call the "public Professor of Law, University of Virginia School of Law. I am indebted to the American Society of International Law for providing a forum at its annual meeting at which to present an early version of these ideas. See John K. Setear, Explaining the Sources and Methods of International Law: Treaties, Custom, Rational Choice, and Public Choice, 94 Am Socy Intl L Proc 187 (2000) . I was able to present a version of this paper at a Conference on Rational Choice and International Law through the generosity of the conference's sponsor (the University of Chicago Law School) and its organizers (Jack Goldsmith and Eric Posner). Rachel Setear and Paul Stephan provided helpful comments on an earlier draft, as did the students in a Colloquium on International Relations Theory held at the University of Virginia. Kent Olson's ever-ready reference skills kept me from barking up the wrong tree. I dedicate this piece to Harland Bloland, for his rare ability always both to read it and to get it. For a discussion of rational choice methodologies in international law and international relations, as well as some competing approaches in those fields, see John K. Setear 139, 174 (1996) . 3
For works exploring the iterative nature of treaties, see id; John K. Setear, Law in the Serice of Politics: Moving Neo-L.iberal Institutionalism from Metaphor to Theogy by Using the International Treaov Process to Define 'iteration", 37 Va J Intl L 641 (1997) ; John K. Setear, Ozone, Iteration, and InternationalLaw, 40 VaJ Intl L 193 (1999) .
choice" approach, 4 examines the choices of self-interested governmental subunits.' The public choice perspective predicts that national leaders will choose customary international law to effect international legal cooperation. With these divergent theoretical predictions in mind, I move to reality and argue that treaties rather than customary laws have been the favored embodiment of international legal cooperation, at least since World War II. I conclude that the evidence is thus more consistent with the iterative perspective than with the public choice approach.
I. TREATIES, CUSTOM, AND THE ITERATIVE PERSPECTIVE A. TREATIES AND THE ITERATIVE PERSPECTIVE Treaty and custom are generally identified as the most prominent sources of international law. 6 In previous work, 7 I have argued that the law of treatiesthe set of general procedural rules governing the degree of obligation imposed upon nations by the text of any particular treaty 8 is consistent with an institutional design aimed at promoting a formally delineated series of structured interactions among parties ("iterations") , and that such an institutional design fosters cooperative behavior against the backdrop of the Prisoner's Dilemma typically thought to confront nation-states considering international political cooperation. 9 In a complex world offering broad gains from cooperation but significant incentives to cheat, nations should structure their interactions to facilitate gradual cooperation over a number of clearly defined iterations, delineating what behavior constitutes cooperation at each interval.
The law of treaties specifies a set of rules for the promulgation of international agreements that results in a highly structured and iterative process For an accessible introduction to public choice theory by one of its seminal theorists, see James M. Buchanan, Public Choice: Politics Without Romance, 19 Poly 13 (2003) , available online at: <http://www.cis.org.au/Policy/spr03/polsprO3-2.pdf> (visited Nov 22, 2004 with three distinct phases. First, potential parties to a treaty, guided by a relatively vague duty to act in good faith, meet in formalized international negotiations.
Second, after these negotiations conclude, representatives from the participating nations decide either to reject the resulting text or to adopt it through an affirmative vote or signature. 1° Adoption here functions differently from signature in the typical domestic contract, particularly because of its inability to upgrade a negotiated text into a fully binding legal instrument.' Adopting nations must usually only refrain from actions that would undermine the object or purpose of the preliminary text.
The third phase of the treaty process begins when a treaty enters into force, an event ordinarily occurring within a given time after a specified number of nations have gone beyond mere adoption to indicate formally their complete consent to the treaty. Both the threshold number of fully consenting nationswho "ratify" the treaty (if they have previously adopted its text) or "accede to" the treaty (if they have not)1 2 -and the requisite interval between the triggering ratification and the initial entry into force are typically elucidated by the relevant treaty. In contrast to the limited obligations flowing from adoption, a party that has ratified a treaty in force is bound to comply fully with all of that treaty's terms. 3 Any preconditions attaching to the head of state's ratification or accession fall within the ambit of domestic law; frequently, the executive branch must exclusively obtain legislative consent before ratification.' 4 The law of treaties thus involves three distinct iterations-negotiation, signature, and entry into force-which impose corresponding obligations upon participants to negotiate in good faith, to avoid actions that defeat the treaty's object or purpose, and to comply in good faith with all treaty terms. Furthermore, treaty law defines temporal periods with some clarity. Negotiations convene at a particular time and conclude when representatives adopt the treaty text, an act that generally transpires at a discrete moment. The third iteration in the treaty process-entry into force-occurs on a date mentioned in the treaty. The treaty text may also suggest a period for subsequent iterations, as when it specifies that the parties shall decide to renew the treaty after a given interval or allow it to lapse, or when the treaty states that the parties shall regularly meet to evaluate the efficacy of their agreement.'" The clarity of the relevant behaviors and of their accompanying temporal boundaries enable the treaty process to serve as an especially suitable, practical backdrop for the pursuit of international cooperation and an apt object of academic study. 6 Finally, it bears noting that the typical treaty is in writing and often contains voluminous, highly detailed substantive regulations, as well as rules specifying the temporal boundaries of each stage of consent and the particular form of that consent.'" This situation differs markedly from that characterizing customary international law.
B. CUSTOM AND THE ITERATIVE PERSPECTIVE
Unlike treaty law, customary international law fails to create a series of temporally distinct, highly structured interactions among nations. 8 Article 38(1)(b) of the Statute of the International Court of Justice states that the International Court of Justice shall apply "international custom, as evidence of a general practice accepted as law."' 9 The second clause of this phrase sets forth 15 See Setear, 37 Harv Intl J at 212-27 (cited in note 2). For a description of a set of treaties in which repeated iterations of negotiations yielded repeated treaty modifications reflecting greater and greater international cooperation, see Setear, 40 Va J Intl L at 206-82 (cited in note 3).
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See Setear, 37 Va Intl L at 666-75, 721-24 (cited in note 3); Setear, 40 Va J Intl L at 283-99 (cited in note 3) (using ozone treaties to test comparative predictive power of two prominent schools of international relations).
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For a discussion of an area of international cooperation that has undergone a number of wholesale revisions while retaining well-specified and detailed regulations throughout, see John K. Setear, Can Legalization Last?: Whaling and the Durabiliy of National (Execuive) Discretion, 44 VaJ IntlL 711 (2004) . For a rational choice perspective on customary law that does not especially emphasize the contrast between treaty law and customary law, see Jack L. Goldsmith and Eric A. Posner, A Theory of Customay International Law, 66 U Chi L Rev 1113 , 1172 (1999 . For criticisms of customary international law that raise points similar to those raised here, though not through the theoretical lens of the iterative perspective, see Phillip R. Trimble, A Revisionist View of Customagy International Law, 33 UCLA L Rev 665 (1986); Anthony D'Amato, Trashing Customary Law, 81 Am J Intl L 101 (1987) (discussing dilemmas courts face in applying customary international law).
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Vol 5 No. 2 the two elements of customary international legal rules: a behavioral element involving the widespread observance of a given behavior by a large number of nation-states, and a psychological element involving a self-conscious belief that adherence to the relevant behavior is a matter of international legal obligation rather than entirely a matter of legally unconstrained choice. 2 " From the iterative perspective, three difficulties distinguish customary international law from laws originating in treaty texts. First, customary international law involves iterations with fluid temporal limits. Second, problems arise in determining whether a nation has consented to a rule of customary international law. Third, articulating the substantive customary rule itself, and accordingly evaluating whether a nation's actual behavior constitutes cooperation with (or defection from) the relevant attempt at international political cooperation, is difficult.
Rules of customary international law lack the lucid temporal boundaries characterizing rules of treaty law. Customary international law features a temporal dimension in requiring that a given practice persist in time 21 (and across a significant segment of the international community) 22 before it becomes elevated to a binding legal rule. However, customary international law manifests no structure within the requisite period of persistent practice, often imposing duties that nations must continually discharge. Examples of customary international legal norms include abstention from the use of force, respect for the diplomatic immunity of accredited representatives and embassy property of foreign nations, and noninterference with freedom of navigation on the high seas. 23 Such situations suggest no natural temporal bounds for iterations. Treaty 20
Goldsmith and Posner, 66 U Chi L Rev at 1116-17 (cited in note 18). The psychological element, more familiarly known as opinio juris, suggests some logical difficulties, such as circularity and the need to impute "intentions" to a nation-state, but these are not directly pertinent to the comparison undertaken here. 21 See The Paquete Habana, 175 US 677, 694 (1900) ("[Al hundred years ... is amply sufficient to have enabled what originally may have rested in custom or comity, courtesy or concession, to grow, by the general assent of civilized nations, into a settled rule of international law."); Restatement (Third) of the Foreign Relations Law of the United States 5 102 cmt c (1987) ("A practice initially followed by states as a matter of courtesy or habit may become law when states generally come to believe that they are under a legal obligation to comply with it. It is often difficult to determine when that transformation into law has taken place."). 22
See Restatement (Third) of Foreign Relations Law § 102 cmt b (cited in note 21) ("Where is no precise formula to indicate how widespread a practice must be, but it should reflect wide acceptance among the states particularly involved in the relevant activity. Failure of a significant number of important states to adopt a practice can prevent a principle from becoming general customary law though it might become 'particular customary law' for the participating states."). Military and Paramitagy Activities In and Against Nicaragua (Nicar v US), 1984 ICJ 392, 424 (Nov 26, 1984) ("Principles such as ... respect for the independence and territorial integrity of States, and the freedom of navigation, continue to be binding as part of customary international
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Setear law, in contrast, does involve distinct phases-namely negotiation, adoption, and entry into force-and thus at least formally possesses an iterative quality uncharacteristic of the customary international legal process.
The mechanisms for assessing whether a nation has consented to a rule of customary international law also lack the clarity of mechanisms imposed by the law of treaties upon potential adherents to a particular treaty. A nation, it is true, can unambiguously consent to a rule of customary international law by undertaking affirmative actions, supplemented by explicit official statements that legal compulsion drives its actions. Conversely, a nation can clearly signal its opposition to a customary international rule by persistently defying the rule and releasing explicit official statements indicating that its behavior is intended to express disagreement with the rule.
However, a number of intermediate cases, which occur with some frequency, undermine the clarity of consent. Some problems arise from the continuous nature of rules of restraint. Even a proposed rule as apparently quixotic as "refrain from warfare" accurately describes the practice of a majority of nations at most times. While several wars may be in progress around the world at any particular moment, rules are judged on a national, not global, basis, and most nations-save perhaps Vietnam-have been at peace for the vast majority of years since their foundings, even during the violent twentieth century. This observation raises the issue of whether nations that never explicitly intend to protest the development of a rule banning warfare, but occasionally undertake wars, still adhere to peace as a "practice." Must a nation that desires to signal its consent to a "rule of peace" issue daily bulletins proclaiming that its behavior for that day rests upon its opiniojuis with respect to that rule?
The ambiguity of silence in the mixed system of practical and psychological consent that constitutes customary international law further hinders international cooperation. Consent to a treaty requires a government formally and affirmatively state its intention to comply with treaty obligations in part (by adoption) or in full (by ratification or accession). However, customary international law allows a nation's consent to be inferred. When a nation fails to object to an international practice that is accompanied by opiniojuris on the part of other nations, that nation may be bound to the resulting rule of customary law. 24 This principle holds true even when the nation lacks an opportunity to law, despite the operation of provisions of conventional law in which they have been incorporated."). announce its views on the given rules. One relatively dramatic example involves a new nation-state, which must typically consent to the entire body of customary international law before entering the international legal realm. 2 " Customary international law thus suffers from a lack of temporally distinct iterations and from ambiguous mechanisms for indicating formal consent. The final criterion with special relevance to the iterative perspective considers the clarity of the substantive rule itself. A lucid, specific rule eases the process of determining whether a nation is cooperating with the international political endeavor at hand. Customary international law also evinces shortcomings on this count.
Because practice figures so prominently in defining customary rules, any change in such rules can only be effectuated after a period during which neither the old nor the new rule clearly governs. While a new rule articulated in a treaty takes full effect when the treaty enters into force, a new customary international legal rule has no discrete activation date. The new rule of customary international law accretes from the scattered choices of innovative nation-states who "legislate by doing," gradually shedding their previous practice for the newer one. The innovator rarely generates an instantaneous, universal rush to the new practice; some nations affirmatively resist the implicit suggestion to alter their practices, while others continue their previous silence on the matter. The innovator is accordingly likely to be a violator for some interval, a situation that can perplex other nations pondering an appropriate response. Furthermore, a claim of innovation only becomes distinguishable from an unalloyed violation in retrospect, after one knows whether the "proposed" customary international rule has been widely adopted, and thereby accepted by other nations. This incongruity exacerbates the difficulty of determining a proper response to the innovator's (or violator's) deviation from the accepted norm of cooperation. If the British Empire decides to employ the Royal Navy to interdict the slave trade follow suit [ ], a new opinio generalis juris generalis may grow up, thus bringing about a new rule of general international law."). 25 See L. Oppenheim, InternalionalLaw § 27 at 31 (Longmans, Green 1st ed 1905) (One of "three conditions for the admission of new members into the circle of the Family of Nations" is that a "[s]tate must.., expressly or tacitly consent to be bound for its future international conduct by the rules of International Law."). This passage is reprinted through H. Lauterpacht, ed, International Law 44 (Longmans, Green 5th ed 1937) but has been omitted from more recent editions. A more modern perspective is found in Cheng, Custom: The Future of General State Practice at 517-18 (cited at note 24) ("An important reason why the existing members of international society wish to retain this right of admission to the international legal order is that they must be given an opportunity of assessing whether the aspiring entity is able and willing to abide by the rules of that legal order .. . . [I]nsofar as such an entity is anxious to join the system, it will normally be found that, instead of flaunting its freedom from the restraints of the rules of the system, it will do its best to show how much it is able and willing to abide by them.").
Setear at a time when such trade has long occurred and when such interdiction in international waters plainly violates the existing understanding of the freedom of the high seas, then one may plausibly characterize the Empire as a flagrant violator of existing custom or a laudable innovator (or both). One cannot be sure for some time whether the innovation will draw enough adherents to constitute a new norm of customary international law.
The unwritten, retrospective nature of customary international law also contributes to the difficulty of judging whether a nation's behavior demonstrates compliance with its obligations under such law. While treaties-agreements ordinarily penned before enactment-are prospectively oriented exercises, customary law derives its norms from the retrospection of observed behavior. To the extent that the prospective, written specification of rules enhances their clarity, compliance with a cooperative norm set forth in treaty law should be easier to determine than compliance with a cooperative norm of customary international law.
C. COMPARING TREATY TO CUSTOM, FROM THE ITERATIVE PERSPECTIVE When comparing the two principal instruments of international law, treaty and custom, one may reasonably conclude that an iterative process more firmly undergirds the former. Treaty law features iterations with relatively distinct temporal boundaries; possesses clear, formal mechanisms for evaluating whether a nation has consented to certain rules; and boasts a prospective, written format, specifying rules that can serve as touchstones against which to assess the actual behavior of consenting nations. Given that treaties offer this myriad of advantages over custom from the iterative perspective, the executive 26 should utilize treaties as the preferred international instrument of cooperation.
II. TREATIES, CUSTOM, AND PUBLIC CHOICE
The iterative perspective is not the only angle from which to examine an executive's choice of international instrument. An alternative point of viewpublic choice theory-shares a fundamental assumption of actor rationality with the iterative perspective, but public choice theorists embrace a more atomistic view of governments and draw less benign conclusions about the outcome of the relevant process. Public choice theorists argue that groups of actors within government endeavor to maximize their own influence at the expense of other 26 This argument assumes a rational executive acting in the public interest. Vol. 5 No. 2 groups, both within and without government. 27 Bureaucrats, for example, may seek to maximize the budget or influence of their agency, or strive to obtain a lucrative postgovernmental job. Legislators may cater to special interests instead of attempting to convince the median voter that they deserve reelection. 2 8
A public choice analysis of the chief executive's decision to select a given international instrument preliminarily requires that general, theoretical descriptions of political actors be particularized. This Article focuses on the US President. The chief executive likely considers the general welfare of the public as one of a set of interests that also includes reelection, fundraising, and postadministration job prospects or speaking fees. When these personal and public interests diverge, the chief executive will sometimes favor the former. Furthermore, one can assume that the chief executive best advances personal interests when equipped with maximum decision-making autonomy; a recalcitrant Congress and vast, unresponsive bureaucracies can readily thwart presidential initiatives in the United States. 2 9 From a public choice perspective, an actor with market power (in this case, the president) would seek maximum freedom to set the relevant price (here, a bargain with concentrated political interests) without needing to solicit approval from others (notably outside Congress or the judiciary). A chief executive seeking such freedom of action may be described as an "influence-maximizer."
The type of instrument used in affirmatively binding the US to new international obligations significantly informs the degree of presidential For an early work in international relations that includes a discussion of the influencemaximizing perspective adopted here, see Graham T. Allison, Essence of Decision: Explaining the Cuban Missile Crisis 28-33 (Little, Brown 1971 
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Setear influence. The president usually wields considerable control over policy instruments that set US positions on customary international law, but ordinarily shares control with the legislature when using treaty law to encapsulate official policy. Furthermore, courts more readily defer to executive assertions of customary law than to executive interpretations of treaty provisions. 3 " On balance, then, an influence-maximizing president should choose customary law over treaty law. 30 The Supreme Court, in interpreting the customary international legal rules of property expropriation and the "act of state" doctrine that has developed through the custom of US courts interpreting the actions of foreign governments, has stated:
[S]erious and far-reaching consequences would flow from a judicial finding that international law standards had been met if that determination flew in the face of a State Department proclamation to the contrary. When articulating principles of international law in its relations with other states, the Executive Branch speaks not only as an interpreter of generally accepted and traditional rules, as would the courts, but also as an advocate of standards it believes desirable for the community of nations and protective of national concerns.
Banco Nadonal de Cuba v Sabbatino, 376 US 398, 432-33 (1963) .
Curtis Bradley argues in favor of this additional deference:
[T]here are good policy reasons for judicial deference to the executive branch. Customary international law is very fluid and amorphous, making the executive branch's expertise and access to information especially important. In addition, the formation and evolution of customary international law can be influenced by executive branch statements and actions. Indeed, the ability of the United States to influence a change in customary international law may depend on executive branch flexibility in interpreting the requirements of this law. Article II of the US Constitution enumerates presidential powers and contains the "Treaty Clause," which establishes that "[The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur ....,,31 Treaty law thus requires legislative participation, and the Treaty Clause's supermajority provision accords increased importance to the Senate's views relative to the case of ordinary legislation, which becomes law with only majority approval from each house.
The US president has sought the Senate's advice and consent on a wide array of international agreements. In fact, international accords concerned with national security (such as the North Atlantic Treaty or nearly all arms control treaties) 3 2 and the environment (such as the Montreal Protocol or the International Convention for the Regulation of Whaling) have almost exclusively traveled the Article II preratification pathway. 3 3 The Senate's likely or apparent refusal to render advice and consent has not deterred the president from referring such agreements to the senior chamber. Presidents have, for example, gamely forwarded human rights agreements to the Senate despite that chamber's repeated refusal to act on such accords. 34 The president has also sometimes bypassed the Treaty Clause. 37 In some instances, Congress has granted the president advance authority to negotiate a treaty, with ratification contingent on the majority vote of both legislative houses-a procedure akin to that used to pass ordinary legislation. A textualist would note that such agreements almost invariably involve tariffs or taxes, and that Article I, Section 7 of the US Constitution states: "All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.", 38 However, some recent agreements circumventing the Article II process have dealt with nontariff barriers to trade. Textualists seeking support for this newer subject matter would presumably invoke Article I, Section 8, which establishes that "[The Congress shall have power] To regulate Commerce with foreign Nations., 39 Given these constitutional provisions, federal courts hearing challenges to the North American Free Trade Agreement ("NAFTA") have not invalidated the bicameral majority vote pathway to ratification. Although this procedure utilizes a different power-sharing structure from the Treaty Clause, it retains the principle of shared power between the executive and legislature branches.
The bicameral majority vote procedure, of which "fast-track" trade treaties comprise a subset, reflects a highly intricate power-sharing arrangement. In the fast-track schema, Congress first lays broad contours for a future agreement's subject matter. Several of its members then officially join the US delegation negotiating the agreement. At some later, fixed time, the president gives Congress notice of his intention to sign the agreement, and within a certain period after doing so, presents to both houses a statute incorporating the treaty's text. Congress caps this process by voting on the statute, which it may not amend. With their drafters presumably conscious of the Constitution's "advice 35 Robert H. Ferrell, Woodrow Wilson and World War I: 1917-1921 
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For a rational choice analysis of the President's choice of a treaty's preratification pathway, see id.
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US Const, art I, 7, cl 1.
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US Const, art I, 8, cl 3. . 5 No. 2 and consent" provision and international law's reference to "ratification" by the head of state, fast-track agreements specify that the Congress "approves" the agreement in question, and that the president may "accept" the agreement once it enters into force in the international realm. 4 " Such statutes, like those accompanying the World Trade Organization ("WTO") agreement, 4 are styled as implementing legislation, with provisions declaring the agreement null and void when its terms contravene US law. 42 The need for legislative consent from either a unicameral supermajority or a bicameral majority places a significant formal restraint on the president's discretion. The bicameral majority vote process even mandates that the president receive statutory authorization from Congress before proceeding with treaty negotiations. If all treaties required resort to one of these preratification pathways, an influence-maximizing president would understandably select customary international law as the superior instrument for effecting international policy; as I argue in the next Section, the legislative constraints on the president's use of customary law are minimal.
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Sometimes, however, the president ratifies an international agreement, or treats it as binding, without consulting either house of Congress. Emergency situations-notably wars-foster such accords. For example, before official US belligerency in World War II, Franklin D. Roosevelt independently made a bases-for-destroyers bargain under which Britain received fifty nearly obsolete American destroyers and US forces occupied and administered British bases. 43 The president also routinely enters into bilateral investment treaties ("BITs") without eliciting congressional support." An influence-maximizing executive would prefer forming such agreements, which impose no apparent constraint on his freedom of action, as opposed to those requiring legislative consent. Happen: Franklin Roosevelt and the Law of Neutrality, 1935 -1941 , 3 Buff J Ind L 413, 467-80 (1996 
See Aaron Xavier Feilmeth, A Divorce Waiting to
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Setear Furthermore, federal courts have typically recognized the president's power to enter into important agreements without Congress' participation, even when such agreements ostensibly also encroached into the courts' domain and directly affected ongoing litigation. In United States v Pink, 45 the Supreme Court upheld the termination of claims in connection with the Litinov Agreement recognizing the Soviet Union, despite the fact that the president never submitted the Agreement to either chamber of the Congress. In Dames & Moore v Regan, 46 the Court upheld an executive agreement-formed without congressional inputthat terminated ongoing claims against Iran in exchange for the release of US hostages. These cases narrowly apply only to executive agreements resolving claims against foreign governments, but they nonetheless demonstrate the Supreme Court's deference to executive agreements reached without Congress' support-even those interfering with the courts' jurisdiction.
However, treaty law in general significantly constrains the president's ability to commit the United States to a particular endeavor of international cooperation. The Constitution stipulates that the president must obtain support from a two-thirds majority of the Senate before ratifying a treaty. 47 The president actually possesses greater discretion than might be inferred from the Constitution, but he still frequently refers treaties to Congress and sometimes suffers resounding defeats at its hands.
B. CUSTOMARY LAW, THE CONSTITUTION, AND THE EXECUTIVE AS INFLUENCE-MAXIMIZER
Because the executive controls most levers of national practice relevant to the establishment of customary international law, but shares power with Congress in making treaty law, an influence-maximizing president should favor customary international law as an instrument of policy.
At a cursory glance, the US Constitution appears to give the Congress primacy in the formulation of all manifestations of national policy at and outside US borders. Article I of the Constitution vests Congress with the power to regulate commerce with foreign nations, 48 establish rules of naturalization, 49 and define and punish high-seas piracy or any other offense against "the Law of Nations. ' Congress, rather than the president, has authority to declare war, grant letters of marque, and define reprisal." 1 Congress is clearly the patron of the armed forces, with the power to "raise and support Armies" 2 and to "provide and maintain a Navy." 53 It also possesses the power to "make Rules for the Government and Regulation of the land and naval Forces." 54 The executive of course serves as commander in chief. 5 In addition, only the president can, subject to the Senate's advice and consent, "make" treaties," and, subject to a simple majority vote of the Senate, appoint "Ambassadors, other public Ministers and Consuls. ' 5 7 The president also "shall receive Ambassadors and other public Ministers." 8 If the Constitution's framers conferred this preponderance of formal regulatory powers upon Congress in order to give the national legislature an enduring primary role in the conduct of foreign policy, however, their expectation has not achieved fruition. Congress retains some influence on foreign policy through the powers of textual specification (chiefly statutory authorizations), including control of appropriations. But the day-to-day administrative responsibilities entrusted to the executive have, over the centuries, effectively given the president primacy in the formulation and conduct of foreign policy.
Such primacy is especially pronounced in the formulation of customary international law. The instruments most relevant to this process are a nation's diplomatic corps and its armed forces, both of which are readily controlled by the president. The most prominent objects of customary international law have traditionally been the law of the sea, the laws of war, the law of recognition of a nation, and the laws of diplomatic and consular immunity. The law of the sea (including the apprehension of pirates) and the laws of war rely crucially upon the practices adopted by a nation's navy and army, respectively. 59 As commander in chief, the president effectively controls national policies relating to these standard objects of customary international law.
The law of recognition of a nation and the laws of diplomatic and consular immunity depend upon the practice of a nation's diplomatic corps, an entity for which the president possesses administrative responsibility. 60 The recognition of governments is considered an almost exclusively presidential function, both for reasons of administrative practicality and because of the constitutional provision stating that the president "shall receive Ambassadors and other public Ministers."'" Once officially received, such foreign diplomats are deemed the authorized representatives of a recognized nation-state. Furthermore, the laws of diplomatic and consular immunity, which govern how foreign nations treat official US representatives abroad and how the United States treats official representatives of other nations during their stay in the United States, are under the nearly plenary authority of the Department of State. As with the president's choice of a preratification pathway for treaties, the courts have not intervened on Congress's behalf in any disputes between the legislature and the executive over presidential authority.
III. IS CUSTOM OR TREATY A MORE PROMINENT INSTRUMENT OF INTERNATIONAL POLICY FOR THE UNITED STATES?
The iterative perspective predicts that the executive (acting as an agent for the entire nation and seeking efficient international cooperation) will use treaties to pursue international cooperation, while the public choice perspective posits that an influence-maximizing executive (guarding its own interests and especially preserving its own freedom of action) will employ customary law. This Section argues that empirical observation demonstrates the primacy of treaties as instruments of international cooperation, thereby supporting the iterative perspective over the public choice perspective.
A. TREATY AND CUSTOM
Any effort to determine whether custom or treaty is the primary instrument of international cooperation for the United States entails considerable subjectivity. Additionally, in the context of this particular inquiry, to enforce Freedom of Navigation by sailing warships through areas where the United States believes another state is making an excessive claim. See William J. Aceves, The Freedom of Navigation Program: A Study of the Relationsbip between Law and Politics, 19 Hastings Ind & Comp L Rev 259 (1996) .
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US Const, art II, 2, cl 2. Const, art II, § 3. Vol. 5 No. 2 Treaties, Custom, Iteraion, and Public Choice the dichotomy between custom and treaty may not allow for an entirely precise appraisal of the public choice perspective.
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With regard to subjectivity, it bears note that no precise measure of primacy can be readily employed. One could use a quantitative approach for treaties by simply calculating how many of them exist. But a minor modification to a status-of-forces agreement should ordinarily not receive the same weight as NAFTA. Furthermore, even if one did count the number of treaties, constructing a corresponding objective measure on the customary law side of the balance would be untenable since customary rules are by their nature not aggregated into discrete instruments. Alternatively, one could count the number of rules contained in all treaties signed within a set period and then compare that sum to the number of customary rules in force during that period. Even ignoring practical problems, such as the time necessary to tally the rules in thousands of current treaties, one would be hard pressed to find a suitable means of counting customary legal rules. Such rules are formulated in a decentralized fashion, with imprecise contours, and are thus not susceptible to quantification. The effort to judge whether treaty or custom is the primary instrument of international cooperation for the United States thus inherently involves a substantial amount of subjectivity.
As to whether drawing the line precisely between custom and treaty is the fairest test of the public choice perspective, the difficulty arises because executive discretion is quite high in sole-executive agreements and much lower in agreements involving congressional participation, even though both categories involve treaties as the instrument in question. From the iterative perspective, the important characteristics involve precision, formality of process at the international level, centralization of the rules' reification, and so oncharacteristics with respect to which the divide between custom and treaty accurately captures a break point in the relevant qualities. From the public choice perspective, however, an influence-maximizing executive might classify customary law and sole-executive agreements in one category while placing agreements involving congressional participation in another. Customary law features almost unfettered executive discretion while sole-executive agreements allow the president to act without seeking support from another branch of government. In contrast, agreements premised on unicameral or bicameral congressional approval sharply circumscribe executive discretion. After preliminarily accepting the custom/treaty divide, 1 therefore examine a bifurcation between custom and sole-executive agreements, on the one hand, and agreements with congressional approval, on the other.
If one considers the line between custom and treaty to be the relevant division, then treaty law appears to be the predominant mode employed by the United States to effect international policy. Tangible and controversial manifestations (or causes) of globalization, like NAFTA and the agreements
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Setear constituting the WTO, have been enshrined in the treaty form. The Canada-US Free Trade Agreement preceding NAFTA was likewise a treaty. 62 The General Agreements on Tariffs and Trade, predating the WTO, were certainly written instruments, even if their status as a binding treaty remained ambiguous until their incorporation into the WTO's formal system. 63 Tax treaties and investment treaties also contribute to international economic regulation. 64 The regulation of intellectual property, which constitutes a crucial component of globalized businesses, occurs through a series of institutions and agreements embodied in treaties. 65 Except for the treatment of expropriation in situations not covered by treaty, few customary laws apply to national policies regarding economic activities.
In the environmental realm, customary law governs monetary liability for transboundary pollution and has resulted in virtually no cases. 66 Treaty law governs international whaling, the production and consumption of ozonedepleting substances, the discharge of oil into the ocean from vessels, and the transportation of hazardous materials across international borders and on the high seas. 67 These are intricate, repeatedly amended treaties that govern the behavior of dozens and dozens of nations in the vast international commons.
A mix of customary law and treaty law applies in security matters. The law of humanitarian intervention is driven by customary law, as no treaty exists to guide a nation considering whether to send its armed forces to a turbulent country to protect refugees, or to guard food shipments or humanitarian aid workers. 68 While the North Atlantic Treaty constituted the North Atlantic Treaty Organization ("NATO"), 69 some of NATO's recent post-Cold War forays 7°h ave contributed to evolving customs. 7 The laws for conducting war were customary for many centuries, but they are now embodied in the comprehensive combinations of the Hague and Geneva Conventions. 72 The laws for justifying a mass destruction depends in part upon the Chemical Weapons Convention, 5 the Biological Weapons Convention, 6 and the Nuclear Non-Proliferation Treaty. 77 With respect to human rights, most evidence points to custom as the primary US instrument of international policy. Although the United States could choose to be bound by the existing treaty law, a combination of presidential reluctance and senatorial recalcitrance has assured that the United States is bound to only a few multilateral human rights treaties. The US State Department's listing of "Treaties in Force" for the United States shows the International Covenant on Civil and Political Rights as the only multilateral treaty in its "Human Rights" category. Customary law thus remains the primary instrument of US policy in the human rights arena.
On balance, then, it would appear that treaty law is the primary instrument of international policy for the United States in the realms of security, economics, and the environment, while custom serves as the principal instrument in the human rights realm. While these various categories might in some sense be incommensurable, the overall picture demonstrates that treaty law dominates international cooperative efforts in the United States.
B. CONGRESSIONAL PARTICIPATION VERSUS CONGRESSIONAL NONPARTICIPATION
The picture is somewhat more complex if, in deference to the cleavage implied by the analysis of an influence-maximizing executive, we place customary law and sole-executive agreements together on one side of the balance with Article II treaties on the other. The sole-executive agreement accounts for a tremendous percentage of US treaties. 7 9 Even in the form of bilateral investment treaties or agreements reducing a variety of tariffs, they provide the alert executive with the opportunity to bargain with concentrated and wealthy interest groups. However, many of these agreements possess a 75
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Setear highly limited scope, having been made pursuant to a narrow, statutory delegation from Congress. This factor mitigates the degree to which an influence-maximizing executive would consider such agreements to allow him great discretion. 8° Additionally, the politically high-profile agreements-NAFTA, the WTO, the Kyoto Protocol-remain multilateral treaties that have been (or would be) submitted to at least one chamber of Congress. On balance, I believe (though with less certainty than was the case when custom versus treaty was the dividing line) that those agreements involving congressional participation still account for the lion's share of US policymaking in the international realm in comparison to the legislature-free process occurring after the president formulates a rule of customary international law or signs a sole-executive agreement. In any case, I am confident that the continuing prevalence of congressional consultation provides a puzzle that the influence-maximizing model explains poorly.
IV. CONCLUSION
This paper has examined whether US behavior in the use of international law is more consistent with an iterative or an influence-maximizing perspective on national executive decision making. The paper has concluded that the iterative perspective suggests the national executive will favor treaties over custom as the preferred form for international cooperation, while the influencemaximizing perspective suggests a preference for custom-and that the evidence, at least for the United States in the latter half of the twentieth century, is more consistent with the predictions of the iterative perspective. Avenues of further inquiry might include a comparative analysis of the incentives facing executives in other nation-states, as well as an analysis of other factors that might enter into a treaty-versus-custom choice.
